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PER CURI AM
Enri que Manjarrez-Padill a, Ranbn Godoy (@l i ndo, and others

transported various controlled substances fromCalifornia to Kansas City,
M ssouri, and distributed them between March 1993 and



Decenmber 1994. Based on pleas of guilty, both were convicted on drug
charges and Manjarrez-Padilla was convicted on a firearns charge. In this
consol i dat ed appeal, each defendant appeals his sentence. For the reasons
set forth below, we affirmas to Galindo's appeal, and renmand Manjarrez-
Padilla's firearmconviction for further consideration.

MANJARREZ- PADI LLA

Manj arrez-Padilla pleaded gquilty to <conspiracy to distribute
marij uana, cocaine, and nethanphetamine, in violation of 21 U S C 88
841(a)(1) and 846, "using" a firearm during and in relation to a drug
trafficking offense, in violation of 18 US. C. 8§ 924(c), and crimnal
forfeiture, in violation of 21 U S.C. 8 853. 1In the plea agreenent the
governnment agreed to file substantial -assistance departure notions under
US S G 8§ 5KL.1, p.s., and 18 U. S.C. § 3553(e), if deened appropriate.
The pl ea agreenent also provided that the district court could not reduce
Manjarrez-Padilla's sentence bel ow seven years (84 nonths). At the My
1995 plea hearing, the district court accepted Manjarrez-Padilla's plea of
guilty to the section 924(c) charge pursuant to the governnent's assertion
it could prove the firearmwas found near a scale and drug proceeds.

At Manjarrez-Padilla's Cctober sentencing hearing, the court granted
the governnent's previously-filed substantial-assistance notion under
section 5K1.1 for the drug offense, and its notions under sections 5K1.1
and 3553(e) for the firearmoffense. As to the drug offense, the court
departed downward to the statutory nmandatory mininmm and sentenced
Manj arrez-Padilla to 120 nonths inprisonnent. As to the firearm offense,
the court sentenced Manjarrez-Padilla to 60 nonths inprisonnent; the court
departed downward by ordering the firearm sentence to be served
concurrently--rather than consecutively--to the drug sentence. The court
sentenced Manjarrez-Padilla to a total of five years



supervi sed rel ease

On appeal, appointed counsel filed a brief pursuant to Anders v.
California, 386 U S 738 (1967). The Anders brief suggests that pursuant
to the plea agreenent, Manjarrez-Padilla could not be sentenced to nore
than 84 nonths inprisonnent. Al though granted | eave, Manjarrez-Padilla has
not filed a supplenental brief.

We conclude the issue raised in the Anders brief is neritless,
because the plea agreenent did not provide for a specific sentence, but
rather set forth the parties' stipulation that under no circunstances woul d

Manj arrez-Padilla receive a sentence less than 84 nonths. |n accordance
with Penson v. Chio, 488 U S. 75, 80 (1988), we have reviewed the record
to look for any nonfrivol ous issues. In light of the Supreme Court's

Decenber 1995 decision in United States v. Bailey, 116 S. C. 501 (1995),
we conclude such an issue is presented.

In Bailey, the Suprene Court held that a section 924(c) conviction

for "use" of a firearmduring and in relation to a drug trafficking of fense
requi res proof of "active enploynment of the firearm" 1d. at 506. Because
the district court has not had an opportunity to consider the effect of
Bail ey on Manjarrez-Padilla's section 924(c) conviction, we remand so the
district court may do so. Finally, we have found no other nonfrivol ous

i ssues.

GALI NDO

Galindo pleaded guilty to conspiracy to distribute nmarijuana,
cocai ne, and net hanphetanine, in violation of 21 U. S.C. 88 841(a)(1) and
846, and crimnal forfeiture, in violation of 21 US.C. § 853. At
sentencing, Galindo objected to the probation officer's failure to
recoomend an additional one- | evel reduction for acceptance of
responsibility wunder US S G 8§ 3E1.1(b)(2), and a nitigating-role
reduction under U S.S.G § 3B1.2. The court



overrul ed Galindo's objections, adopted the PSR, and sentenced Glindo to
151 nonths inprisonnent and five years supervised rel ease, and ordered him
to pay a $2,000 fine. On appeal, Galindo argues that the district court
erred by denying himan additional point for acceptance of responsibility,
and by denying hima mtigating-role reduction based solely on a di sm ssed
firearm count.

The Quidelines permt a district court to reduce a defendant's of fense
level by two levels "[i]f the defendant clearly denobnstrates acceptance of
responsibility for his offense.” U S S .G § 3El.1(a). Section 3El.1(b)(2)
permts a further one- |evel reduction when a defendant qualifies for the
two-1 evel reduction under section 3El.1(a), the defendant's offense |evel
is 16 or greater, and "the defendant has assisted authorities in the
i nvestigation or prosecution of his own msconduct by . . . tinely
notifying authorities of his intention to enter a plea of guilty, thereby
permtting the governnment to avoid preparing for trial and pernitting the

court to allocate its resources efficiently." Here, @Glindo did not plead
guilty until the eve of trial, thus forcing the governnent to expend
significant tinme and expense in preparing for trial. W disagree with

Galindo that his plea was tinely because it was entered as soon as the
district court ruled on his notion to dismss one count of the indictnent.
See United States v. Narranore, 36 F.3d 845, 846 (9th Cr. 1994) (no
entitlenent to 8 3EL. 1(b) (2) reduction where defendant entered guilty plea

after district court ruled on notion to dismiss indictment "on the eve of
trial," and governnent had prepared for trial); United States v. MQay,
7 F.3d 800, 803 (8th Cir. 1993). Accordingly, we find no error in the
denial of the additional point. See United States v. Thonpson, 60 F.3d
514, 517 (8th Cr. 1995 (no clear error in denial of § 3El. 1(b)(2)

reduction where defendant did not tinely notify governnent of intent to

plead guilty and governnment "had essentially already conpleted its
preparations for trial").



Section 3B1.2 as a whole permits "adjustnent for a defendant who
plays a part in conmmtting the offense that makes himsubstantially | ess
cul pable than the average participant." US S G § 3Bl1.2, coment.
(backg'd.). A sentencing court nust consider the defendant's role in the
entire conspiracy. See United States v. Wsterman, 973 F.2d 1422, 1427-28
(8th Cir. 1992).

W reject Glindo's assertion that the district court could not
consider Galindo's rel evant conduct. See United States v. Lucht, 18 F. 3d

541, 556 (8th Gr.) (defendant's role in offense is based on all rel evant
conduct, not solely on act of conviction), cert. denied, 115 S. C. 363

(1994). Moreover, the record shows that Galindo was an active partici pant
in the conspiracy which involved a significant quantity of drugs.
Accordingly, we find no error in the denial of the nmitigating-role
reduction. See United States v. Abanatha, 999 F.2d 1246, 1250 (8th Cr.
1993) (sentencing court properly denied § 3Bl.2(b) reduction where
def endant was active participant in drug conspiracy), cert denied, 114 S.
Ct. 1549 (1994); United States v. Garvey, 905 F.2d 1144, 1146 (8th Gir.
1990) (per curiam (district court can deny mtigating-role reduction based

solely on presence of significant anmount of drugs).

Thus, we affirm @Glindo's sentence. See United States v. Lublin, 981
F.2d 367, 370 (8th CGr. 1992) (affirm ng denial of Chapter 3 reduction on
ot her ground "clearly supported" by the record); cf. Wllians v. United
States, 503 U S. 193, 203 (1992) (renmand required when district court
m sappl i es Quidelines, unless review ng court concludes on basis of whole

record that error was harnl ess).
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